1 O.A. No. 411/2015

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 411 OF 2015
DISTRICT: BEED

Akash S/o Tukaram Jadhav,
Age: 19 years, Occu: Nil,

R/o Datta Mandir, Suttar Galli,
Patoda, Tal. Patoda, Dist. Beed.

APPLICANT

VERSUS

The State of Maharashtra,
Through its Secretary,

P.W.D. Department,

Mantralaya, Mumbai.

(copy to be served on P.O. M.A.T.
Bench at Aurangabad)

The Collector,
Collector Office, Beed.

The Superintending Engineer,
P.W.D. Circle, Osmanabad,
Dist. Osmanabad.

The Executive Engineer,
P.W.D. Ambajogai,
Dist. Beed.

The Sub-Divisional Engineer,
P.W.D. Sub-Division, Ambajogai,
Dist. Beed.
.. RESPONDENTS

APPEARANCE : Shri P.K. Wagh, learned Advocate holding

for Shri A.D. Aghav, learned Advocate for
the Applicant.

: Smt. Resha S. Deshmukh, learned
Presenting Officer for the Respondents.
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JUDGMENT
(Delivered on 214 September, 2016.)

The applicant Akash S/o Tukaram Jadhav, has
challenged the communication dated 4.4.2015 issued by
respondent no. 5 and the communication dated 19.11.2014
issued by the respondent no. 2 to respondent no. 4 and has
requested that these communications be quashed and set
aside. He has also claimed direction to the respondents to

consider his claim for appointment on compassionate ground.

2. The applicant’s father Shri Tukaram Jadhav, was
serving with the respondent no. 5 as a Laborer and while in
service he died on 23.07.2002. The applicant and his brother
were minor at that time and therefore, the applicant’s mother
applied for compassionate appointment on 4.12.2002. During
pendency of her application, the applicant’s mother also died
on 26.03.2003. It is admitted fact that after the death of
applicant’s mother, his elder brother Shri Dada Tukaram
Jadhav also applied for appointment on compassionate ground

but his claim was also rejected. In the mean time, the
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applicant become major and on attaining the age of majority,
he filed an application for appointment on compassionate

ground in place of her father on 14.03.2014.

3. Vide impugned communication dated 4.4.2015, his

claim was rejected. The said communication reads as under:-

“ 3wRiaa HelHe e sguona Hetdvend Aa @& Fal¥r a3 .9
i 11, fiegitéiantdl dis il an wrEticrena sia Faan Refl g s an gafl
Alen FHidieT aRAGRIR Aiq aacial F&d ol 3iee ARAGRIA 1 Alatdverd]
@GR AACAHeD QY ferepiet] @it 3. A Faa . [oregngar! dis
i1 qATE] Srtiiasa 9a 3N Ad SiE. HAGiel AR el &,

e Algdizaa 2are.”

Vide impugned communication dated 19.11.2014,
the Collector, Beed, has informed to the Executive Engineer,
Ambajogai, that the name of the applicant’s mother Smt.
Chaya Tukaram Jadhav, was in the wait list at Sr. No. 84 and
since Smt. Chaya T. Jadhav, has died, the applicant’s name
cannot be replaced in her place and therefore, the applicant’s
claim cannot be considered. = Both these communications are

being challenged in this Original Application.

4. Being aggrieved by the said communications, the

applicant approached the Hon’ble High Court of Judicature at
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Bombay, Bench at Aurangabad by filing W.P. No. 5725/2015.
The Hon’ble High Court vide order dated 9.6.2015, was pleased
to dispose of the applicant’s petition with liberty to avail the

alternate remedy and hence, this Original Application.

S. The respondent no. 2 has filed affidavit in reply. In
paragraph nos. 6 and 7 of the affidavit in reply, the respondent

no. 2 submitted as under:-

“6. As regards Para No. IV (10) of the
application I say and submit that the brother of
applicant named Dada Tukaram Jadhav
previously  made an  application Dbefore
respondent no. 4 for compassionate
appointment. The said application is rejected by
PWD, Mantryalya, Mumbai vide order No.
3m@ur/000/9.%.3%/Aa-8 dated 27.07.2007 as there is
no any provision to replace name of one heir of
deceased in the name of another. The said
order was communicated by Executive Engineer,
PWD, Beed vide office letter dated 7.7.2011 to
this respondent. The said provision is also
applicable to present applicant. Therefore, the
present applicant is not entitled to file an
application for compassionate appointment. The
copy of letter dated 7.7.2011 is annexed
herewith and marked at Exh. “R-1”.
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7. As regards Para No. IV(11l) of the
application I say and submit that as there is no
provision to replace name of one heir in the
name of another. The application of brother of
the applicant was rejected on 27.07.2007 as
there is no provision to replace name of one heir
deceased in the name of another. The same
principle is applicable to present applicant.
Therefore, the order passed by this respondent
on dated 19.11.2014 is legal and cannot be

termed as erroneous.”

6. Heard Shri P.K. Wagh, learned Advocate holding for
Shri A.D. Aghav, learned Advocate for the applicant and Smt.
Resha S. Deshmukh, learned Presenting Officer for the
respondents. I have also perused the application, affidavits,
affidavit in reply and various documents placed on record by

the respective parties.

7. The only material point to be considered is whether
the impugned communication dated 4.4.2015 issued by the
respondent no. S and communication dated 19.11.2014 issued

by the Collector, Beed are legal and proper?
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8. As already stated, it is clear from the facts of the
case that the applicant is claiming compassionate appointment
due to death of his father and earlier his mother’s claim for
same relief was accepted and she was kept in waiting list of the
candidates to be appointed on compassionate ground in the
general list at Sr. No. 84. According to the respondents, since,
the applicant’s mother died on 26.03.2003, the name of the
applicant cannot be substituted in her place. The respondents
have given reference of one letter dated 27.06.2007 (Exhibit R-
1) at paper book page nos. 45 and 46 (both inclusive) issued by
the Desk Officer, Mumbai in P.W.D. to all the Chief Engineers.
In the said letter it has been mentioned in paragraph no. 2,
“gfetl Jdidic UH! aRIAGRE @ ASTE @ PN 3T ARIAGRE d AR Rg
aEt”. It is material to note that in the very letter in earlier

paragraph, it is mentioned as under:-

“Fafa, & ee.c 00y = onFe frofandier alR. @ Fctier Fena gt

enel [l fRaTiabrarger Fuy e 3pd. FHB . 20.¢.200% gaAl
oo 3AGART A’ gl dcadiel Frgardiae] afien Jdlaz Flatacic
3iEa. e Qe 42gd e S SR G,

9. From the aforesaid letter, it is clear that the G.R.
dated 22.08.2005 is not applicable in cases of the candidates

who were on waiting list prior to 22.08.2005. If it is so, the
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G.R. will not be applicable to the case of applicant’s mother,
since she was already in the waiting list of the candidates to be
appointed on compassionate ground prior to 2005 and at that

time there was no such provision for replacement of name.

10. On perusal of the record as well as on going
through the submissions made by the learned counsel for the
respective parties, it seems that the provisions of
compassionate appointment have been misconstrued by both

the parties.

11. In the present case, the applicant was minor when
his father died. He was also minor when his mother died and
admittedly, he attained majority in the year 2013 or so. It
seems that the applicant’s date of birth, is seems from his
application of Annexure A-2 at paper book page no. 13, is
21.03.1995 and therefore, he attained majority on 20.03.2013.
Within one year, he has filed application for getting
appointment on compassionate ground. He has also filed
affidavit and heir-ship certificate and gave information as
required in prescribed pro-forma. In view of this, the applicant

has every right to apply for compassionate appointment within
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one year of attaining majority. Since, his father died when he
was minor, this fact has not been considered by the

respondents properly.

12. The respondents themselves have placed on record
a copy of communication dated 6.1.2016. Vide said letter, the
Superintending  Engineer, P.W.D., Osmanabad, has
recommended the case of the applicant to the Collector, Beed,
from which, it seems that the final select list of candidates to
be appointed on compassionate ground, was published on
1.7.2014, and in the said list at Sr. No. 15, the name of Shri
Akash Tukaram Jadhav i.e. applicant was shown. From the
said communication, it, however, seems that his name was
deleted. Prior to the applicant, his brother Shri Dada Tukaram
Jadhav, applied for the appointment and his application was

not brought to the notice of the competent authority.

13. Considering all the pros and cons of this case, it is
material to note that the applicant became major in the year
2013 and has filed application for compassionate appointment
within one year from the date of attaining majority. In fact, the

respondents have not considered this aspect and therefore,



9 O.A. No. 411/2015

rejected the applicant’s claim merely on the technical ground

by wrongly interpreting some G.Rs., which state that the name

of the candidates on waiting list of persons to be appointed on

compassionate ground cannot be replaced. Both these

communications are therefore, absolutely illegal, and hence,

same deserves to be set aside. I view, thereof, I pass following

order:-

ORDER

The Original Application is partly allowed.

The impugned communications dated 4.4.2015 and

19.11.2014 are quashed and set aside.

The respondents are directed to consider the
applicant’s claim for compassionate appointment as
per the provisions of existing G.Rs. without being
influenced by any of the observations made in this

order and shall take decision on merits of the case.

Decision taken on the applicant’s application shall
be communicated to the applicant within three
months from the date of this order in wring by

R.P.A.D.

There shall be no order as to costs.

(J.D. KULKARNI)
MEMBER (J)
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